ABSTRACT: Since the Human Rights Act 1998, scholars and courts have dedicated considerable attention to the presumption of innocence. A major strand of the ensuing debate has focused on the scope of this safeguard. Many academics have argued in favour of according to the presumption a substantiveas opposed to a procedural -role. In other words, these scholars maintain that the presumption set in art. 6(2) ECHR should have some influence on the definition of criminality. Courts seem sympathetic to this approach, albeit not following it to the full extent. The paper, instead, defends a procedural understanding of the presumption of innocence, on the basis of interpretive arguments concerning art. 6(2) ECHR. Besides, it shows that adopting this conception does not entail lowering the protection of the individual before the substantive criminal law.
Introduction
During the last decade the presumption of innocence has been at the centre of a lively scholarly debate in England. The Human Rights Act 1998 transposed into English law art. 6(2) of the European Convention on Human Rights, stating that "[e]veryone charged with a criminal offence shall be presumed innocent until proved guilty according to law." The presumption has two facets. It advances the general demand that "the treatment of the defendant throughout the criminal process […] be consistent, as far as possible, with his or her innocence. Used in this broad […] sense, the presumption of innocence underpins the whole range of rules intended to ensure fairness to defendants." 1 In addition, presuming the defendant innocent involves a particular requirement: it is a necessary condition for conviction that the State proves the defendant's guilt. The paper is concerned only with the latter facet. References to the presumption of innocence throughout the work should be read as references to this specific aspect thereof.
Notably, the principle that it is for the State to prove the defendant's guilt pre-existed the Human Rights Act, being famously described as the 'golden thread' of English criminal law in the first half of the twentieth century. 2 However, the Act has bestowed upon it -or, at the least, has reinforced its -constitutional status. Under sections 3(1) and 6(1) of the Act, courts are required to interpret the criminal law in a way that is compatible with the presumption. Provisions imposing upon the defendant the burden of proving certain exculpatory facts at trial are potential sources of incompatibility. A slew of decisions has tried to shed light on the criteria for determining when a reverse burden conflicts with the presumption and must, therefore, be read down to a mere For an argument in favour of extending the purview of the presumption to certain cases where the individual has not been charged of a criminal offence see L. Campbell, 'Criminal Labels, the European Convention on Human Rights and the Presumption of Innocence ' (2013) 76 MLR 681. 3 evidential onus, i.e., the burden to adduce sufficient evidence to raise an issue in court.
As commentators have pointed out, it is difficult to find coherence in this case law. 3 The apparently unsystematic response of the courts, together with the widespread understanding that the presumption of innocence rests at the core of the criminal trial, has stimulated a considerable array of scholarship. This literature endeavours to answer both a descriptive question -how do courts interpret the presumption? -and a normative question -how should courts interpret it?
The latter side of the debate, especially, resembles in several respects a dispute that has been rumbling on in American scholarship over the last fifty years.
The paper attempts to make a normative contribution to the debate about the presumption of innocence, with reference to the ECHR system: it tries to determine how the presumption set in art. 6(2) ECHR is to be interpreted and enforced. Sections 4 and 5 counter the rather widespread claim that this safeguard should play a substantive role, that is, a role in defining criminal conduct. These Sections advance interpretive arguments indicating that the presumption enshrined in art. 6(2) ECHR is a procedural safeguard only. Furthermore, Section 6 shows that adopting this conception does not entail lowering the protection of the individual before the substantive criminal law. As a preliminary to this discussion, however, it is necessary briefly to identify and to summarise the different scholarly positions on the significance of the presumption.
Notably, not all of these positions have been suggested as interpretations of art. 6(2) ECHR and most of them have been first elaborated with American law in mind.
However, considering them all will provide a larger spectrum of interpretive possibilities for the legal provision we are interested in. In light of this taxonomy of scholarly theories, the paper will later classify the main approach taken by English courts, so as to render it more amenable to assessment and criticism. Sections 2 and 3 are devoted to these tasks.
The state of the art in the scholarship
David is charged with possessing an imitation firearm that is readily convertible into a firearm "so designed or adapted that two or more missiles can be successively discharged without repeated pressure on the trigger." The offence is constructed by combining section 5(1)(a) of the Firearms Act 1968 with sections 1(1) and 1(2) of the Firearms Act 1982.
It is generally accepted that this offence does not require mens rea concerning the nature of the object possessed. 4 However, section 1(5) of the 1982 Act states that "it shall be a defence for the accused to show that he did not know and had no reason to suspect that the imitation firearm was so constructed or adapted as to be readily convertible into a firearm." This section evidently imposes on David the burden of proving a lack of both knowledge and recklessness on his part. 5 Does the provision amount to a violation of the presumption of innocence? There is no agreement in the scholarship on how this question should be answered, the answer being a function of how the presumption of innocence is understood. 5 Similar facts characterise id. 6 As the reader will notice, the following classification resembles, but is by no means equal to, the classification offered in Stumer, above n. 1, Ch. 3. In particular, Stumer's conception of restrictive (or 'narrow', as he calls it) proceduralism is markedly different from that followed here, as it "almost According to the substantivist, the presumption of innocence does not merely govern the proof of facts at trial; it also has implications for criminalisation. 7 The presumption is violated when a person is convicted of conduct that should not be subject to punishment, whether or not a reverse burden is involved. As a result, a reverse burden on a particular fact is compatible with the presumption only if the prohibited behaviour, considered without (the negative of) that fact, would be deserving of punishment. Indeed, when a reverse burden is in place, the defendant may be convicted regardless of whether the fact subject to the reversal has occurred. It is therefore on the elements other than this fact that the substantivist focuses her attention.
Referring to the example above, a substantivist would claim that section 1 (5) presumption even in the absence of the evidentiary device prescribed in section 1(5).
The substantive purview of the presumption of innocence is not limited to cases involving reverse burdens.
Under this reading, the presumption of innocence would confer upon the courts the power to scrutinise the legislator's criminalisation choices, possibly based on substantive principles that are entrenched in criminal law discourse, e.g., the voluntary act requirement, the fault principle, and the principle of proportionality between crime and punishment. 9 By doing so, courts would safeguard innocence, where this concept is understood as the status of an individual who has not committed conduct deserving of punishment.
In contrast, according to the proceduralist the presumption of innocence only concerns the proof of facts at trial. In order to appreciate the proceduralist view it is necessary to clarify the concept of 'crime definition' -and the related concept of 'element of the crime'. The former phrase is used here simply to refer to the conjunction of the elements that constitute the crime, such that behaviour lacking any of these elements could not be deemed an instantiation of the crime itself. Consider a possible definition of theft as (1) the appropriation (2) of someone else's property (3) with intent to appropriate. Given this definition, (1)-(3) are the elements of the crime; the absence of coercion, instead, is not. Thus, the fact that the defendant was acting under coercion would not deny that her behaviour is an instance of theft, provided that elements (1)-(3) are present. 'Expansive proceduralism' may be something of a misnomer. The supporter of this approach is making, in the end, a substantive claim: every fact that is relevant to the determination of punishment is an element of the crime definition and is, therefore, constitutive of guilt. Under restrictive proceduralism the scope of the presumption of innocence is determined based on a formalistic criterion that completely defers to the lawmaker's criminalisation choices. 15 The presumption applies only to those facts that are regarded by the lawmaker as elements of the crime. The expansivist, instead, does not accord the same deference: although the lawmaker is left free to decide what conditions are relevant to punishment, once she has made this choice she is not equally free to restrict the ambit of the crime definition so as to include only some such conditions. 16 In other words, if A, B, and C are considered relevant to punishment, the lawmaker cannot define guilt as depending on A and B only, so as to place the burden of proving -C on the defendant. The expansive proceduralist understands A, B, and C equally: all are constituents of criminality. Thus, they all are subject to the presumption of innocence.
It appears, therefore, that expansive proceduralism partially interferes with the substantive process of criminalisation. It is the focus on punishment that provides for an instruction on what must be part of the crime definition. 17 Indeed, this self-declared procedural approach incorporates a "holistic" 18 theory of substantive criminal law according to which the norms of criminal responsibility are 'comprehensive rules', encompassing all "the necessary and sufficient substantive conditions for the justified use of criminal sanctions." 19 For the purposes of defining the constitutive elements of the crime -the expansivist says -it is not possible to draw a meaningful distinction between these conditions: they are all part of the crime definition. As a result of embracing this substantive holistic theory, the expansivist accords to the presumption of innocence a much broader scope than the restrictivist does.
Another influential normative approach to the presumption of innocence is the purpose theory. According to this theory, the presumption of innocence is violated when a person is convicted for conduct that is not the real target of the lawmaker. 20 Consider an example. The lawmaker's purpose is to punish 'the carrying of a bladed article in a public place with the intention to harm somebody' -after all, it could be argued that it makes little sense to punish those who carry knives harbouring no intention to use them in order to do harm. However, the offence is drafted without making reference to the ulterior intent. Now, if a person carries a bladed article in a public space, but has no ulterior intent, she is innocent under the purpose theory: her conviction would violate the presumption of innocence. This would hold true even if the law were to place on the 18 Sundby, 'The Reasonable Doubt Rule', above n. 10, at 465. Criminal Law and Philosophy, DOI 10.1007/s11572-013-9253-6, in particular, at 9-11, 13-16. defendant the burden of proving the absence of the ulterior intent. 21 Under the purpose theory, indeed, a reverse burden is incompatible with the presumption of innocence if the occurrence of the particular fact that the defendant is required to prove would make the conduct fall outside the lawmaker's target. This is because, due to the reverse burden, the defendant may be legitimately convicted even if that fact has occurred and her conduct is not, therefore, that which the lawmaker intends to punish. Thus -to go back to David's case -section 1(5) of the Firearms Act 1982 would conflict with the presumption if the lawmaker intended to punish the knowing or reckless possession of a readily convertible imitation firearm. In fact, the criminal law would misfire if it were to punish the defendant notwithstanding her lack both of knowledge and of recklessness.
It is evident that this approach is inherently substantive, in that it interferes with the choice of criminalisation. This is true whether the lawmaker's purpose is reconstructed in descriptive terms -what conduct did the lawmaker actually intend to target? -or in
normative terms -what conduct should the lawmaker have intended to target? 22
Regardless of which of the two avenues is followed, the purpose theory forbids the creation of a gap between the offence as it is drafted and the offence as it appears through the lawmaker's sights. The lawmaker is not free to define offences in broader terms than those reflecting her purpose.
The state of the art in the courts
After providing an essential taxonomy of the main normative theories developed in the scholarship, it is time to consider how the approach of the courts may be classified. As was noted in the Introduction, finding coherence in the way in which courts have understood and applied the presumption of innocence is no easy task, to say the least. In what follows there is no pretence to accommodate all of the decisions on this issue. The aim, instead, is to detect the principal features characterising the most influential among these decisions.
The courts' understanding of the presumption of innocence is rooted in the famous claim by Viscount Sankey LC that " [t] hroughout the web of the English Criminal Law one golden thread is always to be seen, that it is the duty of the prosecution to prove the prisoner's guilt subject to […] the defence of insanity and subject also to any statutory exception." 23 Two questions are implicit in this sentence.
The first question is about the meaning of the term 'innocence' -thus of its opposite, 'guilt' -as is employed in the phrase 'presumption of innocence'. In other words, the question concerns the scope of the presumption, that is, the identification of the facts to which the presumption attaches. Courts maintain that any reverse burden on these facts engages the presumption of innocence.
Courts seem to assign to the presumption a very broad scope, assuming that it is engaged by virtually any reverse burden. 24 In this respect their position is akin to expansive proceduralism: any fact that is relevant to the determination of punishment defines guilt -and innocence -and is, therefore, subject to the 'golden thread'. The most sensible interpretation of what courts are doing in their assessment of proportionality seems to be that they are attempting to determine whether it would be 'reasonable and proportionate' for the State to criminalise behaviour in the complete absence of the element of which the burden has been reversed; in other words, whether this element should be a constituent of the crime. The answer to this question depends on the consideration of the above variables, as they play out in the particular case. 35 If the court decides that the element should be considered a constituent of the crime, the reverse burden is found to be in breach of the presumption of innocence.
An example may clarify the courts' reasoning. In a case similar to that of David, the Court of Appeal has decided that the reverse burden in section 1(5) of the Firearms Act 1982 engages art. 6(2) ECHR, yet does not breach it. 36 This is chiefly because the strictliability offence consisting in the possession of a readily convertible imitation firearm is itself legitimate. The Court found that the crime is not exceedingly serious (although it carries a maximum sentence of ten years' imprisonment); that the elements of knowledge or recklessness concerning the characteristics of the weapon are not essential to the crime, given its regulatory nature; and that it is considerably easier for the defendant to prove the absence of those elements than for the prosecution to prove their occurrence. 37 These considerations lead to the conclusion that a crime devoid of 35 It is plausible to claim that courts may require that a fact be part of the crime definition also depending upon the comparison between the ease of establishing that fact for the prosecution, on the one hand, and the ease of establishing its negative for the defendant, on the other. There is nothing illogical in using evidential arguments for substantive purposes. These may well be among the reasons that persuaded the legislator to criminalise the possession of a readily convertible imitation firearm -viz., the case of Davidwithout including in the crime definition a mens rea element regarding the nature of the object possessed.
the element that is subject to the reversal can legitimately stand on its own. In other words, the element is not a constituent of guilt: it is not part of the crime definition.
Thus, the reverse burden passes muster.
In contrast to the theories discussed in the previous Section, the approach of the courts follows a rule-exception dynamic. 38 Initially, they hint at expansive proceduralism, by construing the presumption of innocence in broad terms. However, they admit of exceptions to the presumption and justify these exceptions adopting an approach that is best characterised as substantivist. 39 In the end, courts do seem to delve into the choices of criminalisation through applying the presumption. Instead of passively accepting the crime definition and the consequent burden allocation suggested by the substantive law, courts use art. 6(2) ECHR to address the definitional issue. They do so by determining whether the fact subject to the reversal should be considered a necessary element of the crime and, therefore, should be proved by the prosecution. As Lord Steyn claimed in Lambert, the enforcement of the presumption of innocence asks the courts "to concentrate not on technicalities and niceties of language but rather on matters of substance." 40 This statement is rather telling when it comes to classifying the courts' approach to the presumption.
There is, however, a notable limit to the courts' substantive exercise. It has been recently affirmed 41 that the presumption of innocence is not a valid tool to attack the 38 A similar approach is adopted in Stumer, above n. criminal law provision when a reverse burden on mens rea is involved, 43 but prohibits such a scrutiny when mens rea concerning one or more elements is utterly irrelevant to liability and, therefore, there is no such reversal at play. This is a partial departure from the substantivist tack, since the substantivists maintain that the presumption of innocence permits to check the legitimacy of an offence also when no reverse burden is operative. It is doubtful that -what may be dubbed -the 'restrictive substantivist' approach adopted by the courts is coherent: if the presumption has substantive purview, why should the presence/absence of a reverse burden make any difference for the presumption's engagement? The courts' approach seems to reflect inconsistency in the enforcement of art. 6(2) ECHR, rather than a justified differential treatment of distinct cases.
Burdens of proof in criminal justice
This and the following Section advance some arguments in favour of restrictive proceduralism as the only theory compatible with the Convention. The other theories discussed above -including the courts' two-tiered approach -are shown to be conceptually inadequate, being unable to express the presumption as is laid down in art. 42 Duff, above n. 7, at 126. On the other hand, liability "is strict if, although it does not require positive proof of fault, it can be averted by evidence or proof of lack of fault" (ibid.). According to Duff's definitions -which are endorsed here -the offence in David's case is a strict-liability offence.
6(2) ECHR. In the absence of clear guidance by the ECtHR, 44 the arguments proposed here tackle the text of the Convention directly. Thus, they are not to be taken as advancing descriptive claims concerning how this provision is interpreted by the ECtHR; rather, they propose a line of interpretation for future decisions.
Among the several processes involved in a criminal justice system are the processes of criminalisation and of fact finding. Through the former, the State defines crimes, thus determining the boundaries of the criminal law; through the latter the State proves that the facts constituting a crime have obtained. In both processes the State must bear a burden of proof. 45 This simply means that the State must give reasons for criminalising particular conduct, 46 on the one hand, and for finding that facts took place which are an instantiation of that conduct, on the other.
Consider first the process of criminalisation. The act of criminalising particular conduct infringes on the people's enjoyment of certain rights and faculties -such as the right to liberty, freedom of thought, freedom of expression, and the right to privacy. 47 For this infringement to be justified the State must provide sufficient reasons to the 44 The rather vague passage from Salabiaku v France (above n 26) quoted in Section 3 appears to be the best interpretive tool that the ECtHR has provided so far. True, this passage seems to endorse the substantivist tack. However, as several English decisions have suggested, it is highly doubtful that the ECtHR would explicitly uphold this theory. The arguments proposed in this Section entail that, as far as art. 6(3) ECHR is concerned, the concept of 'guilt' and its negative, 'innocence', are semantically dependent on the criminal law. More precisely, guilt and innocence have no existence before the legal definition of a crime is in place, nor independently of such definition.
The logical relation between 'guilt' and 'crime', on the one hand, and 'innocence' and 'non-crime', on the other, is that of bi-directional implication.
The presumption of innocence as a fact finding safeguard
The presumption of innocence set in art. 6(2) ECHR, far from requiring the State to put forward reasons for criminalisation, establishes the absence of responsibility of the defendant for already criminalised behaviour as the state of affairs constituting the starting point of fact finding. The reasons for setting this status quo pertain to the justification of the presumption of innocence, an issue that is not addressed here. 52 The prosecution's role is to defeat the presumption: it must give reasons for the fact finder to conclude that the defendant has indeed committed the crime charged. For a guilty verdict to be justified, the State must discharge a burden of proof. What count as sufficient reasons to conclude that certain facts have occurred depends on the relevant standard of proof. Notably, the ECtHR has read the reasonable doubt standard into art. The claims advanced here are that the presumption kicks in when the process of criminalisation is complete 54 and that its purview is limited by the result of this process.
Therefore, the presumption attaches to each fact identified by the law as an element of the crime, without raising the question whether requiring these elements is justified or, most importantly, sufficient for criminal liability. If these claims are sound, it follows that, as far as the ECHR system is concerned, any theory assigning to the presumption a role already in the process of criminalisation is off mark. Substantivism, expansive proceduralism, and the purpose theory fall prey to this objection, since all three theories maintain that the presumption has some influence on the definition of criminality -as the next Section will clarify, this same conclusion applies to the twotiered approach followed by the courts. Note that nothing said here amounts to a criticism of any of these theories taken 'in a vacuum'. There may well be grounds for such a criticism -indeed some of them will be mentioned in the concluding Section.
However, the focus here is on whether these theories provide for a suitable account of how the presumption of innocence is to be interpreted and enforced in the ECHR context only.
As far as the presumption is concerned, therefore, the State is free to define crimes as it pleases; in other words, it is free to determine the constituents of guilt. 55 The State may adopt, for instance, the holistic approach to criminalisation described above: it may consider facts A, B, and C to be relevant to punishment and, because of this reason, it may define a crime as the occurrence of all of these facts. Conversely, it may consider 54 The process of criminalisation may be completed only with the court's legal reasoning taking place during the trial.
the actus reus (or the mens rea) to be the only constituent of guilt, that is, the only element of the crime: all the other factors are left outside the crime definition.
Moreover, the State may provide that, although conviction does not require that these ulterior factors be established, their absence warrants an acquittal or a reduction in punishment. In other words, the State may follow some substantive considerations that suggest treating these factors as exculpatory circumstances, i.e., defences. 56 As was already hinted at above, this definitional process does not merely involve legislation.
The adjudicative activity of the courts is an integral part of criminalisation. 57 Especially when statutory definitions are vague, it is the dialogue between legislator and courts that is responsible for identifying the elements of the crime. Importantly, since in the eyes of the lawmaker these definitional elements are the constituents of guilt, the presumption of innocence requires that the burden of proving them be on the State.
The situation differs when it comes to possible exculpatory circumstances identified by the law. As suggested above, prima facie the presumption of innocence allows the placing on the defendant of the burden of proving these circumstances. By its very meaning a defence aims at exculpating for a conduct that, absent the defence, would be criminal: therefore, it would seem that defences are utterly independent of the failure to discharge the duty "to ensure, so far as is reasonably practicable, the health, safety and welfare at work of all his employees." The defence consists in the fact that "it was not practicable or not reasonably practicable to do more than was in fact done to satisfy the duty …" Now, given that an element of the offence is the employer's failure to do what was reasonably practicable, the fact that it was not reasonably practicable to do more than was actually done seems to overlap with the element. If this is the case, according to the present theory the burden of proof on the defence should not be reversed, contrary to what the Act prescribes. 61
Although the presumption of innocence imposes the formal limit on the allocation of the burden of proof for overlapping defences which has just been discussed, such 60 See, in particular, P. Westen, 'The Supreme Court's Bout With Insanity: Clark v. Arizona ' (2006) 4 Ohio safeguard has no say whatsoever with regard to the question whether a defence indeed overlaps with one or more elements of the crime. More generally, it has nothing to say concerning the existence of grounds for the law to define crimes through certain elements, to provide particular defences or to draw a conceptual and definitional distinction between elements of the crime and defences. It is important to reaffirm that these issues concern the conceptualisation and definition of criminality and, as such, belong within the substantive process of criminalisation.
To conclude, it seems that restrictive proceduralism is the only theory among those proposed so far that withstands the challenge advanced in this and, in particular, the previous Section. According to such theory the safeguard represented by the presumption of innocence is unaffected by decisions about criminalisation: it exclusively concerns fact finding, a process that is logically distinct from -albeit necessarily related to -the making of these decisions.
Human rights protection: not a prerogative of substantivism
In R. v G Lord Hope wrote that "when article 6 (2) When assessing whether the presumption of innocence has been breached through considering whether conduct without the element subject to the reverse burden could legitimately be made a crime, courts weigh reasons for criminalising. They are, in other words, deliberating on whether the State has satisfied its burden of proof concerning the choice of criminalising such conduct, i.e., the decision to infringe on the enjoyment of certain rights by the community. The presumption of innocence has nothing to do with the allocation and the discharge of this burden.
Importantly, this is not to say that substantive judicial review is unwarranted. Such a conclusion would be inconsistent with the reiterated recognition of the important lawmaking role played by courts. Rather, the claim advanced here is that this review should not be carried out under art. 6(2) ECHR. 63 Other means are available to determine whether a fact should be included in the crime definition -and, thus, proved by the prosecution, as the presumption requires -or whether the negative of such fact may, instead, be considered to provide a mere non-overlapping defence -whose burden of proof may, therefore, be placed on the defendant.
To begin with, English criminal jurisprudence equips courts with useful tools through which to review the legitimacy of substantive law, notably, the presumption that mens rea is an essential ingredient of every offence, 64 abovementioned sections 3(1) and 4(2) of the Human Rights Act 1998 confer on the courts the power to implement Convention rights either through interpretation or through a declaration of incompatibility. This means that courts are allowed to alter or censure a criminal provision that constitutes an unjustified interference with, in particular, the right to privacy, freedom of thought, conscience and religion, freedom of expression, and freedom of assembly and association. 66 Whether courts resort to homemade substantive principles or to the European substantive wisdom, they are able to avail themselves of a rather detailed and often coherent case law. 67 Such a case law seems to be missing in respect of the presumption of innocence, both at the national and at the European levels. ratio. 68 It is open to debate whether courts are the most appropriate institution for the enforcement of these broad directives, especially considering that their definition and significance are issues as yet unresolved in the scholarship. However, at the least these appear useful instruments for the democratic confrontation occurring at the legislative stage. It is at this stage that the awareness of these principles may make a difference. 69 Let us assume that any of David's rights were endangered by a prosecution for 
